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For decades, the guiding principle behind the day-to-day of federal 
prosecutorial work was to pursue "the most serious offense that is 
encompassed by the defendant's conduct" and "that is likely to result in a 
sustainable conviction."[1] 
 
And then, on Dec. 16 of last year, Attorney General Merrick Garland issued 
a memorandum innocuously titled "General Department Policies Regarding 
Charging, Pleas, and Sentencing," instructing prosecutors to shift their 
focus from what is provable to what is just.[2] 
 
In doing so, Garland recognized that in the 40 years since the "readily 
provable offense" principle took hold, the criminal codebook has become replete with 

offenses triggering mandatory minimum sentences, and the advisory but often adhered-to 
sentencing guidelines have lessened the judiciary's tailoring of punishment to individual 
circumstances — resulting in a system that skews in favor of harsher penalties. 
 
Rebalancing the scales, the Dec. 16 memorandum encourages prosecutors to allow their 
sense of justice to have a greater effect on charging decisions. 
 
While the memorandum's specific instructions will likely have a significant effect on drug 
and violent crime prosecution — in particular, through the notable edict to charge fewer 
offenses with mandatory minimums — its practical impact on white collar prosecution will 
likely stem more from the shift in tone it represents. 
 
Its focus on overall fairness over one-size-fits-all severity is a striking change from the prior 
approach, giving attorney general-level support and legitimacy to prioritizing just outcomes 
over conviction stats. 
 
The memorandum's vision for the "reasoned exercise of prosecutorial discretion" manifests 
in three directives that could affect white collar enforcement. 
 
First, making a seemingly obvious point that sometimes gets lost during complex white 

collar investigations, it directs federal prosecutors to charge conduct that merits the 
attention of the federal criminal justice system — i.e., conduct that couldn't be better 
handled by state, local or tribal entities; that isn't better resolved using civil or 
administrative remedies; or that couldn't be better dealt with using pretrial diversion. 
 
In other words, it instructs prosecutors to ask themselves whether the object they're 
looking at is really a nail before slamming it with a hammer. 

 
This is the "this isn't the case of the century" part of the memorandum, recognizing the 
reality that sometimes, when a prosecutor has devoted a substantial amount of time and 
effort into investigating a person or entity's conduct, it can be difficult to relinquish the 
criminal case, rather than press on with charges that really should not be brought. 
 

This instruction has the potential to give white collar defense counsel some real ammunition 
in negotiations with prosecutors — especially its intriguing reference to pretrial diversion, a 
remedy that has historically been unavailable to white collar defendants, barring the most 
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exceptional circumstances. 
 
However, it's hard to say whether, in practice, this instruction will affect prosecutorial 
decision making in white collar cases. Prosecutors are already supposed to be taking 
alternative resolutions into consideration prior to making charging decisions,[3] and it's 
likely that many line prosecutors will read this memorandum and decide that they are 
already compliant with the attorney general's directive, preserving the status quo. 
 
Second, the memorandum clarifies that "charging and plea agreement decisions must be 
reviewed by a supervisory attorney," and "[a]ll but the most routine indictments should be 

accompanied by a prosecution memorandum that identifies the charging options supported 
by the evidence and the law and explains the charging decision." 
 
The primary impact of this requirement is to set a uniform standard across the country for 
charge and plea agreement decision making. This is significant because the power of federal 
prosecution is spread across the many districts in the country, with each U.S. attorney's 
office setting its own internal approval policies, so there has always been the potential of 
vastly different amounts of scrutiny over line prosecutors' decisions, depending on where 
they work. 
 
The requirement for universal supervisory approval and written analysis aims to smooth 
over those differences — and frankly, brings the approval processes across the country into 
alignment with what, anecdotally, has already been happening at Main Justice for years. 
 
Ultimately, tightening the approval process in this way should have a tempering effect on 
overzealousness in white collar prosecution. 
 
From defense counsel's perspective, engaging a supervisor in the charging and plea 
agreement process often invites the perspective of a more experienced lawyer on whether 
an individual case warrants criminal prosecution. When you're dealing with someone who's 

seen it all, so to speak, it's easier to demonstrate that your client's circumstances warrant 
leniency. 
 
Again, though, it is difficult to predict the practical impact of this edict on white collar 
prosecutions, since those prosecutions usually involve complex fact patterns and 
investigative steps that already attract a great deal of supervisory oversight. 
 
And third, the memorandum instructs prosecutors not to file charges "simply to exert 
leverage to induce a plea" — basically, not to add charge after charge to try to force a 
defendant to relinquish a trial right in order to obtain a more lenient outcome. 
 
But again, the practical impact of this instruction in the white collar world is limited, since 
white collar charges usually do not build upon each other during sentencing. 

 
In other words, when it's time to calculate the applicable sentencing guidelines range, white 
collar charges basically flatten out, with each additional contemporaneous charge having 
limited, if any, impact on the overall sentencing number. 
 
The sentencing of white collar defendants is driven by the value of the fraud, not the 
number of concurrent convictions. Accordingly, while there are many considerations driving 

the decision of whether to go to trial in a white collar case, it is not always dispositive 
whether the indictment simultaneously charges, for example, conspiracy, wire fraud, mail 
fraud and money laundering for the same underlying facts. 



 
So, if the specific directives in the memorandum have a potentially limited impact on white 
collar criminal enforcement, why is it still significant to white collar practitioners? Because 
the memorandum conveys more via tone than it does via directives. 
 
By calling out the danger of requiring prosecutors to file the most severe charges, noting 
how changes to the criminal code have placed a thumb on the scale in favor of harsh 
enforcement, and emphasizing the importance of accounting for the totality of the 
circumstances, the memorandum signals to rank-and-file prosecutors that they have the full 
support of the department to pursue tailored justice over reflexive charging. 

 
And that's good news for everyone who believes that criminal defendants deserve a fair 
shake. 
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